Measuring a president's judicial legacy is no easy task, particularly in the immediate aftermath of his tenure in office. When Franklin D. Roosevelt died in 1945, much could have been said about his judicial legacy, but the role that some of his Supreme Court nominees played in championing historically momentous advancements of civil rights and civil liberties over the next twenty-five years would not have been mentioned. With Supreme Court justices remaining in office many years after their appointing president has left the White House, it can take decades for the full and accurate picture of a judicial legacy to emerge. With only eighteen months having elapsed at time of writing since his presidency ended, assessment of George W. Bush's record on this score must be provisional and somewhat speculative.
Such caveats notwithstanding, some leading scholars and commentators have already seen enough evidence to discern the shape and direction of the forty-third president's impact upon the judiciary and related constitutional issues. According to one estimate, "George W. Bush left a judicial legacy that even his political opponents concede has had a major impact in the reshaping of the federal judiciary. promise to appoint more judges like Antonin Scalia and Clarence Thomas "who would faithfully interpret the Constitution and not use the courts to invent laws or dictate social policy." Very proud of his record in this regard, Bush affirmed, "And with your support, we have kept that pledge. I have appointed more than one-third of all the judges now sitting on the federal bench and these men and women are jurists of the highest calibre, with an abiding belief in the sanctity of our Constitution." 4 These opinions reflect the prevailing consensus that Bush was extremely successful in his judicial strategy, both in terms of the quantity and quality of his appointees, and in the significant impact that these judges are already having and will continue to have for many years to come. This chapter contends, however, that the consensus is at best premature and at worst significantly overstated.
There are a number of criteria we can use to measure a president's success in bequeathing an important judicial legacy. For example, there are quantitative indicators, the number of successful judicial nominations he makes, to be specific. Closely related to this is the matter of the ideological characteristics of these successful nominees and the extent to which they share the president's views on constitutional issues and the role of the judiciary in American government. Another important measure is impact. Most obviously we can try to discern the cases where a president's nominees appear to have made a significant difference to the outcomes of cases, particularly those decided by the U.S. Supreme Court.
The highest level of presidential impact, however, is the extent to which he has achieved a change of historic proportions. This goes beyond the matter of whether the Supreme Court is deciding differently cases involving this or that constitutional issue. Rather it consists of making judicial appointments that change the strategic direction in which the Court is traveling, both in terms of the role it plays and the substance and jurisprudential underpinnings of the constitutional issues it resolves. Franklin D. Roosevelt consciously sought such a historic change, which he achieved after 1937, partly by putting political pressure on the existing Court and partly by appointing new Justices sympathetic to the regulatory and socioeconomic changes of the New Deal. Dwight D. Eisenhower unconsciously made an enormous contribution to the creation of Warren Court liberal activism by appointing Earl Warren and William Brennan.
For George W. Bush, the principal measure of his judicial success is whether he was the Republican president who at last fulfilled the conservative quest to halt and reverse the liberal activism
